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SEAN GARCIA-LEYS (SBN 313558) 
sgarcialeys@urbanpeaceinstitute.org 
(213) 404-0130 

THE CONNIE RICE INSTITUTE FOR URBAN PEACE 
1910 West Sunset Boulevard, Suite 800 
Los Angeles, CA 90026 
Telephone: (213) 404-0124 
Facsimile: (213) 402-2843 

Attorneys for Rodrigo Pozos 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF LOS ANGELES 

RODRIGO POZOS, ) Case No. 19STLC01713 

) 

Petitioner, ) REQUEST FOR JUDICIAL NOTICE; 

) DECLARATION IN SUPPORT OF 
v. ) REQUEST; [PROPOSED] ORDER 

) 

CITY OF FULLERTON POLICE ) Judge: Honorable Edward B. Moreton 

DEPARTMENT, ) Hearing Date: November 15, 2019 

) Hearing Time: 9:30 a.m. 

Respondent. ) Dept: 44 

) Reservation ID: 114326618083 

_ ) Judge: Honorable Edward B. Moreton 


In connection with Mr. Pozos’s (Petitioner’s) Motion to Reclassify Case from Limited to 
Unlimited, Mr. Pozos respectfully requests that the Court take judicial notice under California 
Evidence Code sections 452 and 453 of court records filed in the Superior Court and Court of 
Appeal. These records refer to two cases. The first is Ruben Lona v. City of Fullerton Police 
Department. (Super. Ct. Orange County, 2018, No. 30-2018-01020378-CU-JR-CJC, [G058257, 
app. Pending].) The second is Tyrone Simmons v. City of San Diego, et al. (Super. Ct. San Diego 
County, 2018, No. 37-2018-00001190-CL-PT-CTL, [D074845, app. dism. and cause remanded].) 

Evidence Code section 452, subdivision (d), authorizes the Court to take judicial notice of 
“Records of... any court of this state.” (Evid. Code, § 452(d).) Pursuant to Evidence Code 
section 452, subdivision (d), California courts may take judicial notice of court records from cases 
in other counties in the State of California. (See, e.g., Californians for Alternatives to Toxics v. 
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Dep ’t of Pesticide Regulation (2006) 136 Cal.App.4th 1049, 1064 fn. 5 [taking judicial notice of 
court decision in litigation in another county].) “Records” under this provision includes pleadings 
filed by parties as well as orders issued by a court. (See, e.g., Edwards v. Heartland Payment 
Systems, Inc. (2018) 29 Cal.App.5th 725, 731 & n. 2 [taking judicial notice of the fourth amended 
complaint].) A court “shall take judicial notice” of such matters if the party requesting notice 
“[g]ives each adverse party sufficient notice” and “[f]umishes the court with sufficient 
information to enable it to take judicial notice of the matter.” (Evid. Code, §453.) 

The filings and orders issued in Lona and Simmons are relevant because the courts in both 
those cases considered the same legal issue present in Mr. Pozos’s concurrently filed Motion to 
Reclassify Case from Limited to Unlimited — whether petitioner’s request for removal from a 
shared gang database may be reclassified from limited to unlimited after a final determination. In 
both cases, the courts decided the case may be reclassified. While the decision of another Superior 
Court or an unpublished Court of Appeal order is not controlling, in the absence of any binding 
authority that directly addresses the proper classification of a petition brought pursuant to Penal 
Code section 186.35 or the timeliness of a motion for reclassification sought after a court has 
denied such a petition, these records may provide useful guidance. Accordingly, the Court should 
take judicial notice of these rulings and consider the attached orders as persuasive authority. 


DATED: September 25, 2019 


Respectfully submitted, 

THE CONNIE RICE INSTITUTE FOR 
URBAN PEACE 



Attorney for Petitioner, Rodrigo Pozos 
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DECLARATION IN SUPPORT OF REQUEST FOR JUDICIAL NOTICE 

I, Sean Garcia-Leys, declare as follows: 

1. I am an attorney with The Connie Rice Institute for Urban Peace. I have personal 
knowledge of the following matters and, if called as a witness, could and would testify thereto. 

2. Attached herewith as Exhibit A is a true and correct copy of the Notice of Motion 
and Motion to Reclassify Case From Limited to Unlimited, filed on June 3, 2019 in Lana v. City 
of Fullerton, No. 30-2018-01020378-CU-JR-CJC in the Superior Court for the County of Orange. 

3. Attached herewith as Exhibit B is a true and correct copy of Respondent’s Notice 
of Non Opposition to Motion to Reclassify Case from Limited to Unlimited, filed on May 7, 2019 
in Lona v. City of Fullerton, No. 30-2018-01020378-CU-JR-CJC in the Superior Court for the 
County of Orange. 

4. Attached herewith as Exhibit C is a true and correct copy of the Order Granting 
Motion to Reclassify Case from Limited to Unlimited, ordered on June 6, 2019 in Lona v. City of 
Fullerton, No. 30-2018-01020378-CU-JR-CJC in the Superior Court for the County of Orange. 

5. Attached herewith as Exhibit D is a true and correct copy of the Petition for Writ 
of Mandate or Other Relief filed on August 17, 2018 in Simmons v. Superior Court, No. D074516 
in the California Court of Appeal for the Fourth Appellate District. 

6. Attached herewith as Exhibit E is a true and correct copy of the Order and 
Alternative Writ of Mandate, issued on September 6, 2018 in Simmons v. Superior Court, No. 
D074516 in the California Court of Appeal for the Fourth Appellate District. 

7. Attached herewith as Exhibit F is a true and correct copy of the Minute Order 
entered on October 4, 2018 in Tyrone Simmons v. City of San Diego, et al.. No. 37-2018- 
00001190-CL-PT-CTL in the Superior Court for the County of San Diego. 

// 

// 

// 

// 

// 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF LOS ANGELES 

RODRIGO POZOS, ) Case No. 19STLC01713 

) 

Petitioner, ) [PROPOSED] ORDER GRANTING 

) REQUEST FOR JUDICIAL NOTICE 

v. ) 

) 

CITY OF LOS ANGELES POLICE ) 

DEPARTMENT, ) 

) 

Respondent. ) 

_ ) 
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The request for judicial notice of Petitioner, Rodrigo Pozos, came on for hearing in 
Department 44 of this Court November 15, 2019. 

Having read the request, the memoranda and the declarations filed by the parties, and 
having received the evidence and heard argument of counsel, and for good cause appearing for the 
entry thereof, 

THEREFORE, IT IS ORDERED that the Court will take judicial notice of: 

Exhibit A: Notice of Motion and Motion to Reclassify Case From Limited to Unlimited, 
filed on June 3, 2019 in Lona v. City of Fullerton, No. 30-2018-01020378-CU-JR- 
CJC in the Superior Court for the County of Orange; 

Exhibit B: Respondent’s Notice of Non Opposition to Motion to Reclassify Case from 
Limited to Unlimited, filed on May 7, 2019 in Lona v. City of Fullerton, No. 30- 
2018-01020378-CU-JR-CJC in the Superior Court for the County of Orange.; 
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Exhibit C: Order Granting Motion to Reclassify Case from Limited to Unlimited, ordered 
on June 6, 2019 in Lona v. City of Fullerton, No. 30-2018-01020378-CU-JR-CJC 
in the Superior Court for the County of Orange; 

Exhibit D: Petition for Writ of Mandate or Other Relief filed on August 17, 2018 in 
Simmons v. Superior Court, D074516; 

Exhibit E: Order and Alternative Writ of Mandate, issued on September 6, 2018 in 
Simmons v. Superior Court, D074516; 

Exhibit F: Minute Order entered on October 4, 2018 in Tyrone Simmons v. City of San 

Diego, et al.. Super. Ct. San Diego County, 2018, No. 37-2018-00001190-CL-PT- 
CTL. 

IT IS SO ORDERED. 

Date: November 15, 2019 _ 

Hon. Edward B. Moreton 
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ATTORNEY OR PARTY WITHOUT ATTORNEY ( Name Stale Bar number and address) 

Sean Garcia-Leys, SBN 313558 

1910 W. Sunset Blvd., Suite 800 

Los Angeles, CA 90026 

FOR COURT USE ONLY 

TELEPHONE NO (213) 404-0130 FAX NO (Optional) 

e-mail address (o P f/onaosgarcialeys@urbanpeaceinstitute.org 

ATTORNEY FOR (Name) CarlOS Munguia 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF Los Angeles 
street address 111 N. Hill Street 

MAILING ADDRESS 

city and zip code Los Angeles, 90012 
branch name Stanley Mosk Courthouse 


petitioner/plaintiff: Carlos Munguia 


RESPONDENT/OEFENDANT:C ity of LOS Angeles 


PROOF OF SERVICE BY FIRST-CLASS MAIL—CIVIL 

CASE NUMBER 

19STLC01713 


(Do not use this Proof of Service to show service of a Summons and Complaint) 

1. lam over 18 years of age and not a party to this action. I am a resident of or employed in the county where the mailing 
took place. 


2. My residence or business address is: 

1910 W. Sunset Blvd., Suite 800 
Los Angeles, CA 90026 

3. On (date): September 24, 2019 I mailed from (city and state): Los Angeles, CA 
the following documents (specify): 

Notice of Motion and Motion to Reclassify Case; Memorandum of Points and Authorities; Declaration of 
Counsel; Proposed Order; Request for Judicial Notice; Declaration of Support; Attached Exhibits; Proof of 
Serv ice 

I 1 The documents are listed in the Attachment to Proof of Service by First-Class Mail— Civil (Documents Served) 

(form POS-030(D)). 

4. I served the documents by enclosing them in an envelope and (check one): 

a. \~y I depositing the sealed envelope with the United States Postal Service with the postage fully prepaid. 

b. 1 I placing the envelope for collection and mailing following our ordinary business practices. I am readily familiar with this 

business's practice for collecting and processing correspondence for mailing. On the same day that correspondence is 
placed for collection and mailing, it is deposited in the ordinary course of business with the United States Postal Service in 
a sealed envelope with postage fully prepaid. 

5. The envelope was addressed and mailed as follows: 

a. Name of person served: Linda Nguyen 

b. Address of person served: 

Office of the City Attorney 
Attn: Linda Nguyen 
200 N. Main Street, Room 800 
_Los Angeles, CA 90012 

I I The name and address of each person to whom I mailed the documents is listed in the Attachment to Proof of Service 
by First-Class Mail—Civil (Persons Served) (POS-030(P)). 


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and corrept: 
Date: September 25,2019 i 0 / 




(TYPE OR PRINT NAME OF PERSON COMPLETING THIS FORM) 
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Number of Motions: 

1 
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SEAN GARCIA-LEYS (SBN 313558) 
sgarcialeys@urbanpeaceinstitute.org 
(213) 404-0130 

THE CONNIE RICE INSTITUTE FOR URBAN PEACE 
1910 West Sunset Boulevard, Suite 800 
Los Angeles, CA 90026 
Telephone: (213) 404-0124 
Facsimile: (213) 402-2843 

Attorneys for Ruben Lona 


ELECTRONICALLY FILED 

Superior Court of California 
County of Orange 

05/07/2019 at 05:04:00 PM 

Clerk of the Superior Court 
By Im elda Yu,Deputy Clerk 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF ORANGE 


RUBEN LONA, ) 

) 

Petitioner, ) 

) 

v. ) 

) 

CITY OF FULLERTON POLICE ) 

DEPARTMENT, ) 

) 

Respondent. ) 

) 

) 

) 


Case No. 30-2018-01020378-CL-JR-CJC 

NOTICE OF MOTION AND MOTION 
TO RECLASSIFY CASE FROM 
LIMITED TO UNLIMITED; 
MEMORANDUM OF POINTS AND 
AUTHORITIES 

Judge: Honorable Sherri L. Honer 
Hearing Date: June 6, 2019 
Time: 1:30 pm 
Dept: C66 

Petition Filed: September 20, 2018 


TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD; 

PLEASE TAKE NOTICE that on June 6, 2019, at 1:30 p.m. or as soon thereafter as this 
matter may be heard, in Department C66 of the Superior Court of the County of Orange located at 
700 Civic Center Drive West, Santa Ana, California, Petitioner Ruben Lona, will and hereby does 
move the Court to reclassify the above entitled case as an unlimited civil case. 

This Motion is based upon Code of Civil Procedure section 403.040, this Notice of 
Motion, the Memorandum of Points and Authorities filed concurrently herewith, all pleadings and 
papers filed in this action, and such additional papers and arguments as may be presented in or in 
connection with the hearing. 
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THE CONNIE RICE INSTITUTE FOR 
URBAN PEACE 



Attorney for Petitioner, Ruben Lona 
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following criteria: (1) the amount in controversy does not exceed $25,000; (2) the relief sought is 
a type that may be granted in a limited civil case; and (3) the relief sought is exclusively of a type 
described in the statutes "that classify an action as a limited civil case or that provide the action is 
within the jurisdiction of a court presiding over limited civil cases." ( Ytuarte v. Super. Ct., supra , 
at p. 275 [citing Code Civ. Proc., § 85].) An action may only be treated as a limited case “if all of 
the [above] conditions are satisfied,” and even a statute designating a type of action as limited is 
insufficient to establish that classification if the remaining criteria are not also met. (Code Civ. 
Proc., § 85 [emphasis added].) The Code of Civil Procedure and Rules of Court also require the 
caption of every paper filed in a limited civil case to contain the words "limited civil case." 

(,Stratton v. Beck, supra , at p. 493 [citing Code Civ. Proc., § 422.30, subd. (b); Cal. Rules of 
Court, rule 2.111(10)].) 

This case meets none of the requirements of Code of Civil Procedure section 85 and 
therefore does not fall within the "narrowly and precisely delineated and defined" boundaries of a 
limited civil case. (, Stratton v. Beck, supra, 9 Cal.App.5th at p. 492.) First, this case does not 
involve an "amount in controversy," because it does not concern a monetary "demand" or 
"recovery," nor does it involve "property" or a "lien." (Code Civ. Proc., § 85, subd. (a).) Instead, 
this case concerns the noneconomic right to be free from the publication of false gang allegations 
in a shared gang database. 

Second, the "relief sought" by Mr. Lona is not "a type that may be granted in a limited 
civil case." (Code Civ. Proc., § 85, subd. (b).) In his Removal Petition, Mr. Lona sought relief 
under Penal Code section 186.35, which authorizes a court to "order the law enforcement agency 
to remove the name of the [petitioner] from the shared gang database." (Pen. Code, § 186.35, 
subd. (d).) His action therefore sought mandatory injunctive relief. (See People v. Brewer (2015) 
235 Cal.App.4th 122, 135 [recognizing an injunction may be either prohibitory or “mandatory, 
i.e., may compel the performance of an affirmative act”] [internal citations and quotation marks 
omitted].) A "plaintiff in a limited civil action may not obtain a permanent injunction." ( Ytuarte v. 
Super. Ct., supra, 129 Cal.App.4th at p. 275; Code Civ. Proc., § 86, subd. (a)(8) [listing the 
limited forms of equitable relief available in a limited civil case].) Accordingly, a case brought 
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pursuant to California Penal Code section 186.35 necessarily seeks relief that exceeds that which 
can be granted in a limited civil case and is therefore outside of its jurisdiction. 

Third, the relief sought by Mr. Lona is not "exclusively of a type described in one or more 
statutes that classify an action or special proceeding as a limited civil case." (Code Civ. Proc., § 
85, subd. (c).) By statute, a legislative declaration is required to find a matter is a limited civil 
case and the absence of statutory designation precludes treating an action as limited. 

The Legislature knows how to make such a declaration. (See, e.g., Civil Code § 798.61, 
subd. (c)(1) ["A proceeding under this subdivision is a limited civil case."]; Gov. Code, § 

53069.4, subd. (b)(1) [same]; Pub. Util. Code, § 99582, subd. (a) [same]; Veh. Code § 40230, 
subd. (a) [same].) It did not do so in Penal Code section 186.35. To the contrary, the absence of 
this designation reflects the Legislature’s intentional decision not to classify removal petitions as 
a limited civil action. When the Legislature originally enacted the removal petition process under 
Penal Code section 186.35 in 2016, an action under that provision was denoted a “limited civil 
action,” (Stats. 2016, eh. 752, § 3), but amendments to the law that took effect on January 1, 2018 
removed that designation, (Stats. 2017, eh. 695, § 6). While it is possible that this statutory 
amendment contributed to the confusion that led to the misclassification of Mr. Lona’s action as a 
limited civil case, the Legislative intent and the legal consequence of this amendment are clear: 
removal petitions are not legislatively declared limited civil actions. Accordingly, Mr. Lona’s 
Petition does not satisfy the three mandatory criteria required for classification as a limited civil 
case. 

Finally, Neither Mr. Lona nor Respondent captioned the matter as a limited civil case. Mr. 
Lona used Judicial Council form MC-1000 as his case initiation document. (See Cal. Rules of 
Court, rule 3.2300(d)(1) [stating the MC-1000 form must be used, with exceptions].) Nowhere on 
the MC-1000 form does it contain the words "limited civil case." Treating a case as limited 
though it is not captioned as such “would entirely eliminate responsibilities now placed upon the 
filer by the Code of Civil Procedure and the Rules of Court.” (See Stratton, supra, 9 Cal.App.57th 
at p. 494.) To the extent the court essentially designated his action as a limited civil case sua 
sponte, it did not provide the parties with the requisite notice or opportunity to contest this 
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classification. (Stern v. Superior Court (2003) 105 Cal.App.4th 223, 230 [“A court contemplating 
ordering reclassification on its own motion must also provide notice to the parties [and] . . . before 
ordering reclassification the court must afford the parties an opportunity to contest 
reclassification.”].) 

II. This Case’s Novelty and The Classification’s Immateriality During Litigation are 

Good Cause for Petitioner Not Seeking Reclassification Earlier. 

California Code of Civil Procedure section 403.040, subdivision (b), requires that a 
petitioner filing a motion for reclassification after the time to amend the petition or to respond to a 
cross-complaint must show good cause for not seeking reclassification earlier. 

Mr. Lona makes this Motion at the earliest possible time following his discovery of the 
case’s misclassification. Mr. Lona did not intentionally file this case as limited and took no notice 
of the classification during the case’s pendency because the unique characteristics of a Penal Code 
section 186.35 removal petition made the case’s classification inconsequential during that time. 

Typically, the first point at which a petitioner or plaintiff must take notice of his or her 
case’s classification is when deciding what relief to seek. However, the relief Mr. Lona seeks is 
set by Penal Code section 186.35 without reference to the usual distinctions between limited and 
unlimited cases. Next, as described above, a petitioner or plaintiff must caption the case initiation 
documents according to the case’s classification. Because Mr. Lona used the MC-1000 form, that 
issue did not arise. After captioning case initiation documents, a plaintiff or petitioner will usually 
take notice of the case’s classification because that classification will determine the case initiation 
fees. However, Penal Code section 186.35 sets a specific fee for gang database removal petitions 
separate from the typical fee schedule. Next, classification of an action affects discovery 
procedures. (See, e.g., Ytuarte v. Super. Ct., supra, 129 Cal. App.4th at p. 275 [recognizing that 
discovery is limited in limited civil action].) However, the evidentiary limit under Penal Code 
section 186.35, subdivision (c), effectively bars discovery in gang database removal petitions. 
Thus, at no time during the pendency of this action did an issue arise that would have alerted Mr. 
Lona to the misclassification. Rather, it was only upon Mr. Lona’s preparation for an appeal of 
the Court’s denial of his Petition that Mr. Lona became aware of the misclassification for the first 
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time. 

In at least one other case, the Court of Appeal has granted a petitioner’s request to 
reclassify his removal petition after it had terminated in Superior Court and while petitioner 
sought appellate review. As in the case at hand, in Simmons v. Superior Court , D074845, the 
petitioner first became aware his removal petition was misclassified as limited when he attempted 
to file his appeal. (See Petition for Writ of Mandate or Other Relief, p. 8, in Mtn for Judicial 
Notice [filed concurrently], Ex. A.) The Superior Court initially denied petitioner’s ex parte 
application to reclassify {ibid.), and the petitioner filed a writ petition in the Court of Appeal to 
challenge that denial. The Court of Appeal ordered the Superior Court to grant the request for 
reclassification or show cause why it should not. (See Order and Alternative Writ of Mandate, in 
Mtn. for Judicial Notice, Ex. B.) In response, the Superior Court vacated its initial denial and 
entered a new order reclassifying petitioner’s removal petition proceeding as unlimited. (Minute 
Order in Mtn. for Judicial Notice, Ex. C.) This misclassification is therefore not unique to Mr. 
Lona, and, as Simmons demonstrates, the proper remedy is to reclassify this action as an unlimited 
case so that he properly may proceed with his appeal in the Court of Appeal. 

CONCLUSION 

For the foregoing reasons, this case should be reclassified as an unlimited civil case, 
consistent with the requirements of the California Code of Civil Procedure, to allow Mr. Lona’s 
appeal to move forward efficiently to the Court of Appeal, and, if successful, ensure that upon 
remand the court has the jurisdiction necessary to grant the mandatory injunctive relief authorized 
by statute. 

// 

// 

// 

// 

// 

// 

// 
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THE CONNIE RICE INSTITUTE FOR 
URBAN PEACE 

May 7, 2019 By: 

Sean Garcia- 
Attorney for Petitioner, Ruben Lona 



9 

Petitioner’s Notice of Motion and Motion to Reclassify Case from Limited to Unlimited 






I 


1 JONES & MAYER 

David R. Demurjian, State Bar No. 237742 

2 3777 N. Harbor Blvd. 

Fullerton, CA 92835 

3 Telephone: (714) 446-1400 
Fax: (714)446-1448 
Email: drd (3Hones-maver.com 


Attorneys for Respondent City of Fullerton Police Department 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF ORANGE - CENTRAL JUSTICE CENTER 


RUBEN LONA, 


Petitioner, 


CITY OF FULLERTON POLICE 
DEPARTMENT, 


Respondent. 


Case No.: 30-2018-01020378-CL-JR-CJC 

RESPONDENT’S NOTICE OF NON¬ 
OPPOSITION TO MOTION TO 
RECLASSIFY CASE FROM LIMITED 
TO UNLIMITED JURISDICTION 

Judge: Hon. Sherri L. Honer 
Date: June 6,2019 
Time: 1:30 p.m. 

Dept.: C66 


TO PETITIONER RUBEN LONA and his attorney of record: 

NOTICE IS HEREBY GIVEN that the Respondent in the above-entitled proceeding 
does not oppose the Motion to Reclassify Case from Limited to Unlimited, filed on May 7, 
2019. 


Dated: May 31,2019 


Respectfully Submitted, 
JONES & MAYER 






David R. Demurjian 

Attorneys for Respondent 

City of Fullerton Police Department 
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Court of Appeal, Fourth Appellate District. Division One 
Kevin J. Lane, Clerk/Executive Officer 
Electronically RECEIVED on 8/17/2018 at 2:36=39 PM 


Court of Appeal, Fourth Appellate District. Division One 
Kevin J. Lane, Clerk/Executive Officer 
Electronically FILED on 8/17/2018 by Jose Rodriguez. Deputy Clerk 
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INTRODUCTION 


Tyrone Simmons’s case was misclassified as a limited civil case 
when it should have been classified as unlimited. As a result of this clerical 
error, his appeal was sent to the wrong forum. The misclassification was 
understandable given that Mr. Simmons’s petition was one of the first of its 
kind ever filed in California: a petition to be removed from the California 
Gang Database pursuant to California Penal Code section 186.35 (2018) 
(“PC 186.35”). But the legislative history of that statute contains no 
language classifying such petitions as limited, and the default rule classifies 
civil cases as unlimited. Indeed, the legislature intentionally deleted the 
standard language designating PC 186.35 petitions as limited before the law 
went into effect in its current form on January 1, 2018, ten days before Mr. 
Simmons filed his petition. 

Mr. Simmons noticed the misclassification when he attempted to file 
his notice of appeal in an unlimited civil case along with the appropriate 
check for an unlimited civil case. The clerk accepted his form but would 
only accept a lower fee consistent with the amount required for limited civil 
appeals. Then, the clerk advised Mr. Simmons’s counsel that a limited civil 
case form should be filed because Mr. Simmons’s appeal was to be routed 
to the appellate division of the superior court—and not the Court of 
Appeal—because his case was “limited.” 

That was the moment that Mr. Simmons realized his civil case was 
erroneously misclassified as limited. Not a single submission by the parties 
in the trial court contained the required text designating the case as limited. 
Such captioning is a statutorily-prescribed proxy for whether a case should 
be classified as unlimited. 

Faced with his appeal proceeding in the wrong forum, Mr. Simmons 
requested that the trial court reclassify his petition as unlimited—a request 
that the City of San Diego, respondent below, did not oppose. But instead 
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of deciding that question on the merits, the trial court questioned its ability 
to adjudicate the issue in light of Mr. Simmons’s notice of appeal, divesting 
it of jurisdiction. 

Now, Mr. Simmons is in a bind. He believes his civil case was 
misclassified, but the misclassification was not apparent until it was too late 
for the trial court to decide that issue. Under these circumstances, Mr. 
Simmons has nowhere to turn but to ask this Court—which should 
ultimately be the forum to hear his appeal in the first instance—to issue a 
writ mandating that the Superior Court clerk reclassify his petition as 
unlimited and transfer his appeal from the Appellate Division of the 
Superior Court to this Court. 

This writ seeks to correct the classification issue so that this Court 
may rule on important legal issues of first impression under PC 186.35. 
Without a writ, Mr. Simmons will have to proceed in the wrong forum, 
which is not inconsequential for him and petitioners like him. Among other 
things, proceeding in the Appellate Division of the Superior Court would 
cut off any matter-of-right path to the California Supreme Court, should 
further appeal become necessary. Furthermore, proceeding in an 
inappropriate forum may ultimately deprive this Court from setting 
precedent on a matter of statewide public importance—the right to clear 
one’s name from a Gang Database, removing not only the stigma that stains 
his reputation but also the perpetual negative consequences that follow. 

Accordingly, Mr. Simmons seeks a writ of mandate to instruct the 
clerk of the Superior Court to reclassify his civil case as unlimited and to 
transfer his appeal to the California Court of Appeal for the Fourth 
Appellate District, Division One. 
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PETITION 


By this verified petition, Mr. Simmons alleges: 

A. Related Appeal Pending 

1. Petitioner hereby notifies the Court of a related appeal 
pending before the Appellate Division of the San Diego Superior Court: 
Case No. 37-2018-00200132-CL-PT-CTL. The appeal was taken from 
Tyrone Simmons v. City of San Diego, et al.. Case No. 37-2018-00001190- 
CL-PT-CTL (Superior Court, San Diego County filed Jan. 10, 2018). The 
assigned forum for that appeal is the subject of this petition for a writ of 
mandate. 

B. Authenticity of Exhibits 

2. All exhibits accompanying this petition are true and correct 
copies of original documents on file with respondent court. The exhibits 
are incorporated herein by reference as though fully set forth in this 
petition. 

C. The Parties 

3. Petitioner is Tyrone Simmons, also the petitioner in the 
underlying proceeding under PC 186.35, who is beneficially interested in 
the outcome of this petition. 

4. Respondent is the San Diego Superior Court. 

5. Real Parties in Interest are the City of San Diego, a 
municipality organized under the laws of the State of California, and the 
San Diego Police Department, a government entity, both respondents in the 
underlying proceeding (collectively, the “City”). 

D. Chronology of Pertinent Events 

6. On January 10, 2018, in the Superior Court of California, 
County of San Diego, Mr. Simmons filed a petition requesting review of 
the City’s denial of his request to have his name removed from the Gang 
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Database. (Ex. A [Clerk s Transcript, Vol. I], p. 9.) The petition was 
assigned to Judge Laura H. Parsky. 

7. On March 8 and 23, 2018, the trial court heard Mr. 

Simmons’s petition. (Ex. B [Hearing on Petition, Vol. I]; Ex. C [Hearing 
on Petition, Vol. II].) During these hearings, the City asserted that its 
evidence regarding Mr. Simmons was privileged under Evidence Code 
section 1040. (Ex. B at 208:12-210:10.) The court conducted an in camera 
review of that evidence outside of Mr. Simmons's and his counsel’s 
presence. (Id. at 219:15-220:23.) The court also heard oral arguments 
from both parties. (Ex. C at 236:1-241:15; 241:18-244:1.) 

8. On April 9, 2018, the trial court denied Mr. Simmons’s 
petition. (Ex. A, p. 110.) 

9. On April 23, 2018, Mr. Simmons timely filed a Notice of 
Appeal for an unlimited civil case to this Court. (Ex. A, p. 111.) During the 
filing, the clerk of the Superior Court alerted Mr. Simmons through his 
counsel that the Notice of Appeal would be routed to the Appellate 
Division of the Superior Court because the proceeding was a limited civil 
case. (Ex. A, p. 133.) The clerk also notified Mr. Simmons that he needed 
to tender the cost of the appeal in a lower amount, consistent with the 
required amount in limited civil cases. Before that date, neither Mr. 
Simmons nor his counsel was aware his petition had been misclassificd as 
“limited.” (Ibid .) 

10. On May 1, 2018, Mr. Simmons sought ex parte relief before 
Judge Parsky to reclassify the proceeding as an unlimited civil case. (Ex. 

A, p. 121.) The City did not oppose the request to reclassify. (Ex. A, 

p. 115.) 

11. On May 2, 2018, Judge Parsky denied Mr. Simmons's 
ex parte application to reclassify, citing concerns about the trial court’s 
jurisdiction. (Ex. A, p. 168.) 
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12. On May 9, 2018, Mr. Simmons filed his notice designating 
the record on appeal. (Ex. A, p. 180.) Mr. Simmons has had no choice but 
to comply with the appellate deadlines for a limited civil case triggered by 
the routing of his Notice of Appeal to the Appellate Division of the 
Superior Court. 

13. Since that time, Mr. Simmons has been waiting for the 
Appellate Division to designate his transcript so that he could file the 
present writ with the benefit of the full record. (See Cal. Rules of Court, 
rule 8.832(d).) Mr. Simmons received the completed record on appeal on 
August 10, 2018. (Ex. D [Notice of Completion of Record on Appeal].) 

E. Basis for Relief 

14. Mr. Simmons’s proceeding was erroneously classified as a 
limited civil case. Under the Code of Civil Procedure, a civil case is 
classified as unlimited by default. (Stratton v. Beck (2017) 9 Cal.App.5th 
483, 493; Code Civ. Proc. § 88.) A “limited” classification is the exception 
and requires the matter meet certain, narrow criteria. (Ytuarte v. Super. Ct. 
(2005) 129 Cal.App.4th 266, 275 [citing Code Civ. Proc. § 85].) 

Mr. Simmons’s petition meets none of the criteria that would remove it 
from the default category and render it limited. 

15. The statute under which Mr. Simmons sued—PC 186.35— 
does not require that petitions for removal from a Gang Database be 
designated as limited. In fact, although an earlier version of the statute 
expressly provided that such petitions are classified as “limited,” the 
California legislature specifically struck that language from the statute 
when it was repealed and replaced, effective January 1, 2018. (Ex. A, 

p. 155; see also Ex. A, p. 168 [Minute Order granting request for judicial 
notice].) Nevertheless, unbeknownst to Mr. Simmons, this matter was 
(incorrectly) designated as “limited”—a designation that impacts his 
appellate rights. 
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16. Thus, the Superior Court made an erroneous clerical mistake 
but would not correct it in light of Mr. Simmons’s filing of the Notice of 
Appeal. Mr. Simmons has exhausted all other available avenues of relief. 
Because this classification issue has his appeal proceeding in the wrong 
forum and should be in this one, the Court of Appeal is the only proper 
place that can resolve the overarching classification issue for petitions like 
Mr. Simmons’s. 

17. A writ is necessary to correct the classification error and 
permit this Court to review Mr. Simmons’s appeal of an order denying his 
petition under a newly-enacted Penal Code statute that raises important 
legal issues for the first time. 

PRAYER FOR RELIEF 

WHEREFORE, Mr. Simmons prays that this Court: 

1. Issue a peremptory writ of mandate—without a hearing or 
further notice {Brown, Winfield & Canzoneri, Inc. v. Superior Court (2010) 
47 Cal.4th 1233; Palma v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d 
171), or with such further hearing or notice as the Court deems proper— 
directing the clerk of the San Diego County Superior Court to transfer 
Petitioner’s Notice of Appeal (Case No. 37-2018-00001190-CL-PT-CTL; 
ROA #28) and accompanying record and all other appropriate documents to 
the California Court of Appeal for the Fourth Appellate District, Division 
One; or 

2. Issue an alternative writ, order to show cause, or other order 
directing the clerk of the San Diego County Superior Court to transfer 
Petitioner’s Notice of Appeal, accompanying record and all other 
appropriate documents to the California Court of Appeal for the Fourth 
Appellate District, Division One, or to show cause why the requested relief 
should not be granted and, after briefing and oral argument, issue a 
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peremptory writ of mandate directing the clerk of the San Diego County 
Superior Court to transfer Petitioner s Notice of Appeal and accompanying 
record and all other appropriate documents to the California Court of 
Appeal for the Fourth Appellate District, Division One; and 

3. Issue a temporary stay order while this Court decides whether 
to proceed with this petition and, if an alternative writ or order to show 
cause issues, a stay of all proceedings in the Appellate Division of the San 
Diego County Superior Court pending this Court's resolution of this 
petition for a w rit of mandate; and 

4. Grant such other relief as may be just and proper. 


Dated: August 17, 2018 MORRISON & FOERSTER LLP 

% % 


MARK C. ZEBROWSKI 
SUZANNE P. MARINKOVICH 
BENJAMIN S. KAGEL 


Attorneys for Petitioner 
TYRONE SIMMONS 
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VERIFICATION 


I, Suzanne P. Marinkovich, declare as follows: 

I am an associate with Morrison & Focrster LLP, counsel for 
Petitioner herein. 

I have read the foregoing Petition for Writ of Mandate and know its 
contents. I am informed and believe that the facts stated in the petition are 
true and that the exhibits referred to and tiled herewith are true and correct 
copies of the documents filed in the trial court. Because of my familiarity 
with the relevant facts pertaining to the proceedings in the trial court, I, 
rather than Petitioner, verity this petition. 

I declare under penalty of perjury that the foregoing is true and 
correct and that this verification was executed on August 17, 2018, at 
San Diego, California. 

Dated: August 17, 2018 MORRISON & FOERSTER LLP 



Attorney for Petitioner 
TYRONE SIMMONS 
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MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF PETITION 


Petitioner Tyrone Simmons submits the following memorandum of 
points and authorities in support of this petition for a writ of mandate. 

I. MR. SIMMONS’S APPEAL SHOULD HAVE BEEN 

CLASSIFIED AS UNLIMITED AND SHOULD NOW BE RE¬ 
CLASSIFIED 

A. The Trial Court Erroneously Classified Mr. Simmons’s 
Proceeding as a Limited Civil Case 

A civil case is classified as unlimited by default (,Stratton v. Beck 

(2017) 9 Cal.App.5th 483, 493) and should not be treated as limited unless 

all of the following conditions are satisfied: (1) the amount in controversy 

does not exceed $25,000; (2) the relief sought is a type that may be granted 

in a limited civil case; and (3) the relief sought is exclusively of a type 

described in the statutes. (Ytuarte v. Super. Ct. (2005) 129 Cal.App.4th 

266, 275 [citing Code Civ. Proc. section 85]; see also Code Civ. Proc. § 88 

[“A civil action or proceeding other than a limited civil case may be 

referred to as an unlimited civil case.”].) Mr. Simmons’s MC-1000 petition 

meets none of these factors, contains none of the statutorily-recognized 

proxies for classifying it as limited, and his petition’s classification as 

limited goes against legislative intent. For the reasons discussed below, his 

petition should be reclassified as unlimited. 

1. Mr. Simmons’s petition meets none of the 
requirements under CCP section 85. 

Code of Civil Procedure section 85 requires limited civil cases to 
meet specific conditions that do not apply to Mr. Simmons’s case. 
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a. This petition does not involve any amount in 
controversy. 

Mr. Simmons’s petition under PC 186.35 seeks to vindicate 
substantive rights and does not involve any amount in controversy. 

CCP section 85(a) defines “amount in controversy” as “the amount of the 
demand, or the recovery sought, or the value of the property, or the amount 
of the lien, that is in controversy in the action.” (Code Civ. Proc. § 85, 
subdivision (a).) Mr. Simmons’s petition involves none of these. His 
requested relief asks the court to remove his name from a Gang Database as 
authorized by the newly enacted statute. 

b. The relief sought is unlike the relief normally 
granted in a limited civil case. 

Mr. Simmons’s petition also pursues relief that is unlike the relief 
granted in a limited civil case. A prerequisite to classifying a case as 
limited is that “[t]he relief sought is a type that may be granted in a limited 
civil case.” (Code Civ. Proc. § 85, subdivision (b).) Examples of limited 
civil cases include: an appeal of a local agency’s decision regarding an 
administrative fine or penalty under Government Code section 53069.4; an 
appeal under section 40230 of the Vehicle Code of an administrative 
agency’s decision regarding a parking violation; and an appeal under 
section 99582 of the Public Utilities Code of a hearing officer’s 
determination regarding an administrative penalty for fare evasion or a 
passenger conduct violation. The relief sought in each of these examples is 
an appeal of a small fine. 

In contrast, Mr. Simmons’s petition seeks to vindicate substantive 
rights that have a material effect on his identity and personal liberty. Mr. 
Simmons seeks to clear his name from a Gang Database to remove the 
stigma of criminality and implied penal consequences that follow. This 
type of relief plainly looks nothing like challenging a parking ticket. 
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c. The relief sought is not of a type described in 
Code of Civil Procedure section 85(c). 

Mr. Simmons’s petition does not seek relief of a type described 
under Code of Civil Procedure section 85(c) because PC 186.35 does not 
designate MC-1000 petitions as limited. Code of Civil Procedure 
section 85, subdivision (c) states that the relief sought must be exclusively 
of a type described in a statute that “classifies] an action or special 
proceeding as a limited civil case” or, alternatively, must be among the list 
provided in CCP section 85. (Code Civ. Proc. § 85, subd.(c).) Here, PC 
186.35 meets neither of these criteria. PC 186.35 contains no language on 
its face designating proceedings under it as “limited,” and it is also absent 
from the list of statutes listed in CCP section 85, subd. (c). 

Thus, Mr. Simmons’s proceeding under PC 186.35 fails to meet the 
required conditions under CCP section 85 to be classified as limited and 
should have been classified as unlimited by default. 

2. The Legislature’s intent was to classify PC 186.35 
petitions as unlimited. 

Given the language of CCP section 85(c) discussed above, 

Mr. Simmons suspects that the misclassification of his petition is simply the 
result of the Superior Court’s incorrect, but understandable, reliance on an 
earlier, superseded version of PC 186.35. PC 186.35 began as Assembly 
Bill 2298, which included the following language: “A proceeding under 
this subdivision is a limited civil case.” (Ex. A, pp. 137-146, 168.) 
However, the Legislature then adopted AB-90, which completely repealed 
PC 186.35 and replaced it with new language that struck the language 
designating this type of action as limited. (Ex. A, pp. 155, 168.) AB-90, 
as passed and executed on January 1, 2018, does not state these types of 
proceedings are classified as limited civil cases. (See PC 186.35.) That 
was a mere ten days before Mr. Simmons’s petition was filed. 
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The omission of this key language stands in contrast to other statutes 
that contain clear language designating those proceedings as “limited.” For 
example, Government Code section 53069.4, subdivision (b)(1); Vehicle 
Code section 40230, subdivision (a); and Public Utilities Code section 
99582, subdivision (a) each contain the exact language deliberately 
stricken from PC 186.35: “A proceeding under this subdivision is a limited 
civil case.” 

The backdrop of this legislative history makes clear the default rule 
applies: Mr. Simmons’s case should have been classified as civil 
unlimited. 

3. The parties did not designate the case as limited, 
and the City did not oppose Mr. Simmons’s 
ex parte application to reclassify. 

Furthermore, neither Mr. Simmons nor the City designated the case 
as limited during the underlying proceeding, and, when Mr. Simmons filed 
an ex parte application to reclassify the proceeding as unlimited, the City 
did not oppose. 

The Code of Civil Procedure and Rules of Court require parties to 
explicitly state the words “LIMITED CIVIL CASE” “[i]n the caption of 
every pleading and every other paper filed in a limited civil case.” 

{Stratton, supra, 9 Cal.App.5th at 493 [citing Code Civ. Proc. § 422.30(b), 
emphasis added]; Cal. Rules of Court, rule 2.111(10).) “Compliance with 
these provisions is important... [because] ‘the clerk is to rely on the 
caption in determining how to classify a civil case.’” (Id. at 493 [internal 
citations omitted].) Because the CCP and the Rules of Court offer these 
special procedures designed to indicate a case is limited, the conditions set 
forth in CCP section 85 cannot be read in isolation to classify cases 
independently of the parties’ actions or intentions. (See id. at 494.) Thus, 
absent a clear manifestation that a party seeks to classify the case as limited 
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and upon meeting the requisite conditions, a case should be classified as 
unlimited. (See ibid.) 

Mr. Simmons’s case should have been classified as unlimited from 
the outset. The MC-1000 Petition filed on January 10, 2018, does not state 
the words “limited civil case” anywhere on the face of the petition. (Ex. A, 

i 

p. 9.) No document from the court (save one ) contains clear language 
indicating that the proceeding is a limited civil case. (See e.g., Ex. A, pp. 
16, 44, 61, 74.) Not a single filing by the parties in the underlying 
proceeding contains the requisite language indicating that the proceeding 
was limited. 

In fact, consistent with those indicators, the City did not oppose Mr. 

Simmons’s denied ex parte application to reclassify the underlying 

proceeding. (Ex. A, pp. 115-16.) 

Because the parties did not indicate this action was a limited civil 

case and the action does not meet the conditions of CCP section 85, the 

case should have been unlimited by default. See Code Civ. Proc. § 88. 

B. Good Cause Exists for This Court to Change the 
Classification Now 

Mr. Simmons did not seek reclassification during the pendency of 
the underlying proceedings because he was unaware the action was 
erroneously classified as limited until he learned it from the clerk of the 
Superior Court upon filing his Notice of Appeal. (Ex. A, p. 133 113.) 

Before that moment, there were no significant indicators otherwise. 
On January 10, 2018, Mr. Simmons filed his petition under PC 186.35. 

(Ex. A, p. 9.) On its face, the MC-1000 petition does not indicate that 
proceedings under PC 186.35 are limited (ibid.), nor does the provision 
governing the proceedings (see PC 186.35). Throughout the underlying 

1 The trial court’s March 23, 2018 Minute Order contains a heading at the top—presumably 
populated automatically from the docket—that states: “CASE CATEGORY: Civil - Limited.” 
(Ex. A, p. 107.) 
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proceeding, no filing by a party indicated this was to be considered a 
limited civil case. (See e.g., Ex. A, pp. 16, 44, 61, 74.) 

The week after he learned the case was erroneously classified as 
“limited,” Mr. Simmons pursued ex parte relief before the Superior Court 
seeking to reclassify the proceeding as an unlimited civil case. (Ex. A, pp. 
121-30.) The City did not oppose the ex parte application. (Ex. A, pp. 115- 
20.) Nevertheless, the Superior Court denied Mr. Simmons’s ex parte 
application out of a concern that Mr. Simmons’s filing of a Notice of 
Appeal divested it of jurisdiction to decide that question. (Ex. A, pp. 168- 
69.) 

Since then, Mr. Simmons has had no choice but to comply with 
impending deadlines set by the Appellate Division of the Superior Court, 
despite his position that the appropriate forum for his appeal is in this Court 
because his petition should have been classified as unlimited. Mr. 

Simmons files this petition seeking a writ of mandate now because this 
week, he received the transcripts from the underlying proceedings, 
completing the record for this writ and his related appeal. (See Ex. D.) 

This Court is the only remaining option for Mr. Simmons to correct 
the classification issue affecting not only his own appeal but all future 
appeals taken under PC 186.35. 

II. ISSUANCE OF A WRIT IS PROPER UNDER THESE 

CIRCUMSTANCES 

A writ may be issued to interpret a newly enacted statute that has not 
yet been interpreted or applied by any appellate court (see Edamerica, Inc. 
v. Superior Court (2003) 114 Cal.App.4th 819, 823), or when the petition 
presents an issue of first impression that is of general interest to the bench 
and bar (see Baeza v. Superior Court (2011) 201 Cal.App.4th 1214, 1221). 

A writ should issue here because Mr. Simmons’s pending appeal 
concerns a newly-enacted statute for which its civil classification has never 
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been interpreted or applied by an appellate court. Additionally, the 
classification of future such petitions—especially under circumstances 
where the legislature intentionally drops the express language classifying 
the petition as “limited”—is an issue of first impression that is of general 
interest to the bench and bar. 


CONCLUSION 

For all the reasons discussed above, Mr. Simmons submits that his 
underlying PC 186.35 proceeding should correctly be classified as an 
unlimited civil case; and therefore, his pending appeal of that proceeding 
should proceed in this Court. Accordingly , a writ should issue. 


Dated: August 17, 2018 


MORRISON & FOERSTER LLP 

* 4 


By: _ V 1 _ 

MARK C. ZEBROWSKI 
SUZANNE P. MARINKOVICII 
BENJAMIN S. KAGEL 


Attorneys for Petitioner 
TYRONE SIMMONS 
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CERTIFICATE OF WORD COUNT 


Pursuant to rule 8.204(c)( 1) of the California Rules of Court and in 
reliance on the word count of the computer program used to prepare this 
Petition, counsel certifies that this petition was produced using 13-point 
type and contains 3863 words. 


Dated: August 17, 2018 


MORRISON & POERSTER LLP 
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By: 
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MARK C. ZEBROWSKI 
SUZANNE P. MARINKOVICH 
BENJAMIN S. KAGEL 


Attorneys for Petitioner 
TYRONE SIMMONS 
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PROOF OF SERVICE 


I, the undersigned, declare I am over 18 years of age, employed in 
the County of San Diego, California, and not a party to the subject cause. 
My business address is 12531 High Bluff Drive, Suite 100, San Diego, 
California 92101. 

On August 17, 2018,1 caused the attached PETITION FOR WRIT 
OF MANDATE OR OTHER RELIEF; MEMORANDUM OF POINTS 
AND AUTHORITIES; REQUEST FOR IMMEDIATE STAY to be 
personally served, by placing a copy thereof in a separate envelope for each 
addressee named hereafter, addressed to each such addressee respectively 
as follows: 

Mara W. Elliott, City Attorney 
Sanna Singer, Assistant City Attorney 
Michelle A. Garland, Deputy City Attorney 
Office of the City Attorney 
1200 Third Avenue, Suite 1100 
San Diego, California 92101 

Hon. Laura H. Parsky 
San Diego Superior Court 
220 W. Broadway 
San Diego, CA 92101 


Each envelope was then sealed, and personally served by First Legal 
on August 17, 2018. 
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I declare under penalty of perjury that the foregoing is true and 


correct. Executed on August 17, 2018, at San Diego, California. 



Christine Gordon 
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COURT OF APPEAL, FOURT 


DIVISIOl 


STATE OF CA 


Court of Appeal 
Fourth Appellate District 

FILED ELECTRONICALLY 

09/06/2018 

Kevin J. Lane, Clerk 
By: Rita Rodriguez 


TYRONE SIMMONS, 

Petitioner, 

v. 

THE SUPERIOR COURT OF SAN 
DIEGO COUNTY, 

Respondent; 


D074516 

(San Diego County 

Super. Ct. Nos. 37-2018-00001190-CL- 
PT-CTL & 37-2018-00200132-CL-PT- 
CTL) 

ORDER AND 

ALTERNATIVE WRIT OF MANDATE 


CITY OF SAN DIEGO et al., 


Real Parties in Interest. 


TO THE SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE COUNTY 
OF SAN DIEGO: 

For good cause shown, you are ordered, upon receipt of this writ, either to: 

(a) grant the relief requested in the petition by vacating the order entered on May 
2, 2018, denying the application to reclassify the proceeding and entering a new order 
reclassifying the proceeding as unlimited and transferring the pending appeal to this court 
for review; or 

(b) in the alternative, show cause why the relief requested should not be granted. 

On or before September 26, 2018, the parties shall schedule any further briefing 
and/or hearing in the respondent court for the respondent to entertain objections, if any, to 
any decision to comply with alternative (a) above. (See Brown, Winfield & Canzoneri, 
Inc. v. Superior Court (2010) 47 Cal.4th 1233, 1250, fn. 10 ["if atrial court is 
considering changing an interim order in response to an alternative writ, it must give the 
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respective parties notice and an opportunity to be heard"].) The petitioner shall inform 
this court, or on before September 28, 2018, whether the respondent court has complied 
with alternative (a) above, and shall serve and file any new order issued by respondent. 

If the superior court complies with alternative (a) above, this court will promptly 
discharge the alternative writ and dismiss the petition as moot. In the event the court fails 
to comply with alternative (a) above, the real party in interest may file a return to the 
order to show cause on or before October 26, 2018. Petitioner may file a reply within 20 
days after the return is filed. The temporary stay issued by this court on August 22, 2018, 
remains in effect to stay the underlying proceedings on the merits in the appellate 
division of the superior court, but does not preclude respondent from acting in response 
to this alternative writ. 

Oral argument will be deemed waived unless requested on or before November 5, 
2018. If a party requests oral argument, the request should be in letter form with proof of 
service on the other parties. The letter should also identify the amount of time requested, 
not to exceed 15 minutes. 


IRION, Acting P. J. 


Copies to: All parties 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 
MINUTE ORDER 

DATE: 10/04/2018 TIME: 08:33:00 AM DEPT: 903 

JUDICIAL OFFICER PRESIDING: Laura H. Parsky 
CLERK: Victoria Clarion 
REPORTER/ERM: Not Reported 
BAILIFF/COURT ATTENDANT: 

CASE NO: 37-2018-00001190-CL-PT-CTL CASE INIT.DATE: 01/10/2018 
CASE TITLE: Petition of Simmons [IMAGED] 

CASE CATEGORY: Civil - Limited CASE TYPE: Petitions - Other 


APPEARANCES 


Upon receipt of the Joint Stipulation of Non-Opposition to Reclassify Proceedings as Unlimited, filed by 
the parties on September 24, 2018, and per the Order and Alternative Writ of Mandate filed September 
6, 2018 by the Court of Appeal, Fourth Appellate District, Division One, the court now rules as follows: 


The order entered by this court on May 2, 2018, denying the application to reclassify the proceeding is 
hereby vacated. The court now enters a new order reclassifying the proceeding as unlimited and 
transfers the pending appeal to the Court of Appeal for review. 


Judge Laura H. Parsky 


DATE: 10/04/2018 
DEPT: 903 


MINUTE ORDER 
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